is patently  arbitrary  and  illegal.     The fact is  that management has  seen
fit  to  run  its  affairs   in  this manner,   and whether its  decisions made  in
a given  case involving supervisory or other personnel may be just or   fair
is beside  the point.     Absent  a showing that management has violated any
rule of law,   the manner in which it chooses to  run its business affairs
is not a subject  for judicial  scrutiny by this  Commission,   Chacon v.
Phelps Podge Corp.,   3 FMSHRC  2508,   2 MSHC   (BNA)   1505   (1981),   appeal  filed,
No.   81-2300   (D.C.   Cir.   December 11,   1981).

As   for Mr.   Dickey's   arguments  that other employees were dealt with
less  severely  than him for more serious offenses,   I simply cannot reach
that  conclusion  from the  record in this  case.     As  indicated above in my
discussion  and  findings  concerning the disciplining of  employees  for
infractions  of  the shop  rules,   management's decision in each of  those
instances was  obviously made on a case-by-case basis and on the basis
of  the the  then prevailing  facts.     Lisa Zern resigned after repeated  infractions
of  the absentee rule;   Chris  Watson was discharged for  falsifying doctor's
leave slips;   and Mr.   Dickey  admits and concedes  that other employees  were
suspended and disciplined  for  various infractions of  the shop  rules.
Mr.   Dickey would have me substitute my judgment  for mine management  in
each of  those  instances.     This  I decline to do.

Management's motivation   for  the discharge

Respondent  maintains   that the decision to discharge Mr.   Dickey
was  premised on  the  fact   that  management had reasonable cause to believe
through  its  investigation of   the altercation with Ms.   Yoder that Mr.   Dickey
had  physically assaulted her by striking her with his  fist,   and that   this
assault  resulted  in physical   injuries  to Ms.  Yoder.     UMWA District  #4
Safety  Inspector  Rabbitt   testified that assuming Mr.  Dickey had actually
physically  assaulted Ms.   Yoder,   respondent would be justified in discharging
him  (Tr.   298).

At   the hearing in  this   case,   the parties went to  great lengths   to
establish whether or not Mr.   Dickey actually struck Ms.   Yoder,   and  the
testimony  is  in  conflict.     Mr.   Dickey denied that he struck Ms.   Yoder
with his  fist,   and  claimed   that she suffered her injuries during their
"entanglement"  on  the  stairway as he chased after her,   and suggested
that  it was  possible  that her injuries occurred when a hard hat may
have  fallen off  during  their struggle and hit her,   or  that his head
may have bumped  into her  check  (Tr.   741).     He also  testified that when
Douglas  Held  interceded  at   the stairway, Ms.  Yoder told Mr.   Held that
he   (Dickey)   had hit  her   (Tr.   103).    Ms.  Yoder did not  testify in the
instant  case,   and Mr.   Dickey  called no witnesses who may have been
present  during his  altercation with Ms.  Yoder.

The  only witnesses   called by the respondent with regard  to  the
altercation  in question were Mr.   Held and Mr.  McNeeley.     Mr.   Held
testified   that he personally  did not observe Mr.   Dickey strike Ms.   Yoder,
but  he  confirmed  that when  he  encountered them on the stairway Mr.   Dickey
had  her pinned against   the  stairway railing with her back bent over  the
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